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INTRODUCTION 

1. This document relates to the Convention Rights Proceedings (Amendment) (Scotland) 
Bill introduced in the Scottish Parliament on 15 June 2009. It has been prepared by the Scottish 
Government to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are 
entirely the responsibility of the Scottish Government and have not been endorsed by the 
Parliament.  Explanatory Notes and other accompanying documents are published separately as 
SP Bill 28–EN.  

PURPOSE OF THE BILL 

2. The purpose of the Bill is to establish a one year time limit, where no stricter time limit 
applies, for bringing proceedings under the Scotland Act 1998 alleging that the Scottish 
Ministers or a member of the Scottish Executive have or has acted in breach of Convention 
rights. The Bill will give the courts a discretion to allow proceedings to be brought after one year 
where it is considered equitable in the particular circumstances of the case. The time limit will 
not apply to proceedings brought by the Law Officers (that is the Lord Advocate, the Advocate 
General for Scotland, the Attorney General, the Attorney General for Northern Ireland or the 
Advocate General for Northern Ireland). 

POLICY CONTEXT 

Legal Background 

3. Under section 6(1) of the Human Rights Act 1998, it is unlawful for a public authority to 
act in a way which is incompatible with a Convention right.  The Convention rights are those 
rights and fundamental freedoms drawn from provisions of the European Convention on Human 
Rights (“ECHR”) set out in Schedule 1 to the Act.  If a person claims that a public authority has 
acted, or proposes to act, in a way which is made unlawful by section 6(1), they may bring 
proceedings against the public authority under the Human Rights Act in the appropriate court or 
tribunal (section 7(1)(a)).  They are only permitted to do so if they are, or would be, a victim of 
the unlawful act.  A “public authority” includes the members of the Scottish Executive 
collectively and individually. 

4. Similarly, section 57(2) of the Scotland Act provides that a member of the Scottish 
Executive has no power to act in a manner that is incompatible with Convention rights.  This 
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means that where it is alleged that a member of the Scottish Executive has acted incompatibly 
with Convention Rights, proceedings can be brought against them under the Human Rights Act 
or under the Scotland Act. 

5. Under section 7(5) of the Human Rights Act, proceedings brought under section 7(1)(a) 
must generally be brought within one year from the date of the alleged breach, unless a stricter 
time limit applies to the proceedings in question.  A court or tribunal may permit proceedings 
beyond this time limit if it considers it equitable having regard to all the circumstances.  The 
Scotland Act, however, contains no such explicit provision and the Somerville decision1 
established that the one year time limit does not apply in such cases.  Therefore those bringing 
proceedings under the Scotland Act will have longer in which to do so than they would if they 
brought their claim under the Human Rights Act. 

6. The Scottish Government is the only public authority in Scotland, and one of only a few 
in the UK, exposed to claims for damages arising from alleged breaches of Convention rights 
without a one year time limit. 

The Somerville judgment 

7. This judgment, by the House of Lords in October 2007, arose from claims by 4 prisoners 
that their Convention rights had been breached by their removal from association (“segregation”) 
while in prison.  It established that it was competent to seek damages for a breach of Convention 
rights in proceedings brought under the Scotland Act.  Further, it was held that such proceedings 
could be brought outwith the one year time limit which would apply had the proceedings been 
brought under the Human Rights Act.  It had previously been thought, and held by the Court of 
Session at an earlier stage of Somerville, that the same one year time limit would apply to such 
claims as under the Human Rights Act. 

8. Whilst Somerville was concerned with the segregation of prisoners, the decision had 
wider ramifications. In particular it meant that a large number of claims for compensation in 
respect of doubled-up slopping out, which had previously been thought to be time-barred, could 
proceed.  The total potential liability in respect of such claims arising from the judgment is 
estimated at around £67 million, of which over £11 million has been already been paid in 
compensation and legal costs in respect of such claims.  Successful claimants typically receive 
£2,100 plus payment of their legal costs.   

Addressing the legal issue 

9. The absence of a time limit for proceedings brought under the Scotland Act follows from 
the wording of the Act. The wording of the Act is largely protected from modification by the 
Scottish Parliament by Schedule 4 to the Scotland Act and therefore it has been necessary to 
obtain Westminster’s agreement for action to be taken.  Accordingly, the Scottish Government 
approached the UK Government immediately after the judgment in order to secure such 
agreement.  After lengthy discussions at ministerial and official level that agreement was 
obtained, and announced by the Scottish and UK Governments on 19 March 2009. 

                                                 
1 Somerville v Scottish Ministers 2008 S.C (H.L.) 45. 

 2  



This document relates to the Convention Rights Proceedings (Amendment) (Scotland) Bill (SP 
Bill 28) as introduced in the Scottish Parliament on 15 June 2009 

 
 

10. In terms of that agreement, an Order in Council was to be made under section 30 of the 
Scotland Act to give the Scottish Parliament legislative competence in this area.  This would be 
followed by a Bill to be introduced in the Scottish Parliament to amend the Scotland Act so as to 
establish a one year time limit.  Drafts of such an Order and Bill were made available to the 
Parliament on 11 March 2009. 

11. After further discussions between the Scottish and UK Governments on the precise terms 
of the draft Order and Bill, the draft section 30 Order was laid before the Scottish and 
Westminster Parliaments on 2 April 2009 and was subsequently approved by them.  The 
Scotland Act 1998 (Modification of Schedule 4) Order 2009 (S.I. 2009/1380 (S. 8)) was made at 
the Privy Council meeting on 10 June 2009. 

12. The intention is that the UK Government will subsequently seek the agreement of the UK 
Parliament to a comprehensive solution for all three devolved administrations via primary 
legislation, so putting all the devolved administrations on a consistent footing.  That solution 
would be on the same basis as the present Bill and so any such legislation at Westminster will 
not change the substantive position in relation to Scotland. 

ALTERNATIVE APPROACHES 

13. The Scottish Government considered alternative ways of addressing the time bar issue 
raised by Somerville.  No approach other than primary legislation was identified.  Three possible 
courses of action identified were: 

(a) amending the general law on time bar in Scotland, for instance by imposing a one-
year time limit for all cases brought before Scottish courts; 

(b) amending section 100 of the Scotland Act to make it clear that there is no right to 
damages under the Scotland Act, thus requiring all such claims to be brought under 
the Human Rights Act; or 

(c) amending section 100 of the Scotland Act to impose a one-year time bar for bringing 
Convention rights claims under that Act. 

14. It was considered that option (a) would be a disproportionate response to the time bar 
issue arising from Somerville, since there is no evidence that the law of prescription and 
limitation in general requires radical overhaul.  Instead, it was felt that since there was a specific 
problem with Convention rights actions against the Scottish Ministers, this should be addressed 
by a specific targeted solution.  This option was therefore ruled out. 

15. Option (b) was also considered to be a disproportionate response.  There was not felt to 
be any need, or indeed justification, for completely removing the ability to claim damages under 
the Scotland Act.   

16. It was concluded that option (c) would be the most suitable solution, since it would deal 
directly and effectively with the time bar problem exposed as a consequence of Somerville while 
not having wider and possibly undesirable implications.  By providing that a one year time limit 
would apply to actions brought under the Scotland Act against the Scottish Ministers in respect 
of Convention rights claims, it would ensure that there was a level playing field in respect of the 
Scottish Ministers and other public bodies in the UK.  It would also deliver greater consistency 
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by securing that the same time limit would apply to human rights actions against the Scottish 
Ministers whether those were brought under the Scotland Act or the Human Rights Act. 

17. The possibility of option (c) being implemented by primary legislation at Westminster 
rather than in the Scottish Parliament was also considered.  However, that would have required a 
suitable legislative vehicle at Westminster and no such vehicle was identified at the time of the 
discussions between the Scottish and UK Governments.  There would thus have been the risk of 
a lengthy delay, possibly running to a number of years, before legislation would have been 
enacted at Westminster; during which time the Scottish Government would have been exposed to 
continuing uncertainty and potentially a substantially increased financial liability. 

EFFECT OF THE BILL 

18. The Bill will establish a one year time limit for Convention rights proceedings under the 
Scotland Act, by inserting new subsections (3A) to (3E) into section 100 of the Act.  This will 
mean that any claims brought against the Scottish Ministers or a member of the Scottish 
Executive, grounded wholly or partly on an alleged breach of Convention rights, are subject to 
the same time limit whether pursued under the Scotland Act or the Human Rights Act. 

19. The wording of the proposed new subsection (3B) follows that of section 7 of the Human 
Rights Act, by requiring proceedings to be brought within one year beginning with the date on 
which the act complained of took place or such longer period as the court considers equitable, 
subject to any rule imposing a stricter time limit in relation to the procedure in question.  The 
time limit will apply to all proceedings against the Scottish Ministers or a member of the Scottish 
Executive, except for proceedings brought by the Law Officers. This limited exception reflects 
the unique role of the Law Officers in relation to the devolution settlement; which is already 
recognised in section 100(2) of the Scotland Act. Any such proceedings brought by the Law 
Officers would be in pursuance of their constitutional role and it is therefore highly unlikely that 
any claim for financial compensation would be involved. 

20. The Bill will, if passed, come into force on the day after it receives Royal Assent. 

21. The Bill provides that the one year time limit will apply to all proceedings brought on or 
after 2 November 2009, including proceedings relating to an act done before that date.  The 
change in the law will not be retrospective, so proceedings brought before that date will not be 
affected. 

CONSULTATION 

22. The Bill has been prepared in consultation with the Ministry of Justice and the Scotland 
Office in the United Kingdom Government.  There has not been any formal public consultation 
by the Scottish Government on the Bill; but the Scottish Government publicly announced its 
intention to seek a change in the law almost immediately after the House of Lords’ judgment in 
Somerville was delivered in October 2007.  This was reiterated in a statement to the Scottish 
Parliament by the Cabinet Secretary for Justice on 11 March 2009, which was accompanied by 
publication of drafts of the section 30 Order and of the Bill.  The UK and Scottish Governments 
subsequently announced, on 19 March, their agreement to take matters forward on this basis. 
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23. The Scottish Government has since intimated the proposed time limit by sending letters 
to the Law Society of Scotland, the Faculty of Advocates and the Lord President; and by placing 
notices in the Scottish legal journals.  Also, the Scottish Prison Service has notified all serving 
prisoners of the proposal. 

24. Those intimations said that it was anticipated that the one year time limit would apply to 
proceedings brought on or after 31 July 2009.  However, it was subsequently suggested that a 
later date would be appropriate in order to further reduce the scope for challenge on the ground 
of ECHR incompatibility.  In response to those concerns the Bill stipulates a later date, namely 2 
November 2009. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Human Rights 

25. The Scottish Government is satisfied that the Bill is compatible with the requirements of 
the ECHR. 

26. The Scottish Government acknowledges that the Bill will impact on persons who seek to 
bring proceedings against the Scottish Ministers or a member of the Scottish Executive in respect 
of an alleged breach of their Convention Rights more than a year after the alleged breach.  The 
Scottish Government has considered that this may raise issues in terms of Articles 6 and 13 of 
and Article 1 of the First Protocol to the ECHR.  Article 6 protects the right of access to the 
courts.  Article 13 enshrines the right of individuals to an effective remedy for any contravention 
of their other Convention Rights.  Article 1 of the First Protocol protects the right to property 
which can, in some circumstances, include a legal claim which the petitioner has at least a 
legitimate expectation of being able to successfully vindicate in domestic law. 

27. Having considered these issues the Scottish Government has concluded that the time limit 
the Bill will create is not inconsistent with those rights.  The European Court of Human Rights 
has accepted that proportionate limitation periods imposed in pursuance of a legitimate aim do 
not breach those rights.  The Scottish Government considers the time limit the Bill will create to 
pursue a legitimate aim.  Without such a time limit the public purse faces the risk of costly 
litigation for an indefinite period of time in respect of any alleged breach of Convention rights.  
Furthermore stale claims carry a greater risk of injustice since they require the courts to decide 
upon events which took place in the distant past on the basis of evidence which might have 
become unreliable and incomplete because of the passage of time.  The Scottish Government 
considers the time limit the Bill will create to be proportionate.  Twelve months should be 
sufficient time for anyone who considers their Convention Rights to have been breached to bring 
proceedings.  If, for good reasons, it is not, the court will have a discretion to allow proceedings 
to be brought beyond the twelve month period.  The Scottish Government notes that the time 
limit the Bill will create is the same as that which currently applies to proceedings brought under 
the Human Rights Act, which has not been successfully challenged since that Act came into 
force in 2000. 
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Equal Opportunities 

28. The provisions of the Bill are not discriminatory on the basis of gender, race, age, 
disability or religion or sexual orientation. 

Island Communities 

29. The Bill has no direct effect on island communities. 

Local Government 

30. The Bill has no direct effect on local government.  

Sustainable Development 

31. The Bill has no direct effect on sustainable development.  
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